Abstract
I. Form and Substance in Comparative Contract Law
Twenty years ago, two renowned scholars from different sides of the Atlantic wrote a convincing analysis of an important divide within the so-called common law world. Patrick Atiyah and Robert Summers argued that compared to English law, U.S. law was much more open to "substantive reasoning"-"moral, economic, political, institutional or other consideration[s]"-and had developed an array of legal institutions to support that vision of law.
1 The framework they developed to prove this thesis can be extended to reveal how New Zealand law remains quite firmly within the English law tradition. By contrast, Japanese law favors more substantive reasoning, thus revealing important similarities to U.S. law rather than the large differences emphasized until recent years. 2 The formsubstance distinction also helps in highlighting tensions within both the procedural lex mercatoria (primarily, transnational commercial arbitration) and the substantive lex mercatoria (including the patchy "reception" of the 1980 United Nations Convention on Contracts for the International Sale of Goods (CISG)). 3 Unsurprisingly, given their reputations as both legal theorists and contract law scholars, the framework proposed by Atiyah and Summers proves particularly useful in comparing contract law systems. 4 One example comes from the field of contractual unfairness. One dimension of more formal reasoning that they identify is "authoritativeness formality," which always arises because "rules or other phenomena (such as contracts or verdicts) which generate reasons must be recognized as legally authoritative." 5 However, this type of formality may involve low or high "validity formality," depending on whether legal standards by which the validity of legal phenomena is determined are content-oriented (inviting inquiry into substance) as opposed to source-oriented (requiring inquiry into the mode of origin to determine validity). Japanese and U.S. law apply significantly broader content-oriented standards of good faith and/or unconscionability. English and New Zealand law prefer more source-oriented rules focused on the party's agreement, especially the negotiation process (procedural justice) rather than the resultant contract terms (substantive justice). 6 Overall, this is also consistent with a classical or neoclassical model of contract law, attempting to define the scope of contractual obligations by reference to what was agreed by the parties, rather than by examining the multifaceted "contextual dimension" to contractual relationships. 7 Part II of this article argues that English and, perhaps especially, New Zealand law likewise exhibit distinctly greater authoritative formality in a core doctrine developed to address supervening impediments to contractual performance in the event of extreme changes of circumstances, namely the law of frustration (discussed in subpart A). U.S. and especially Japanese law prefer more substantive reasoning (discussed in subparts B and C). Again, the contrast reveals the deeprootedness of the classical or at least neoclassical model in Anglo-New Zealand law, not giving sufficient due as well to the "time dimension" in contractual rela-
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tionships. 8 The article further extends the comparative frame of reference by pointing out that CISG adopts more substantive reasoning, but remains more formal here than the UNIDROIT Principles of International Commercial Contracts (UPICC) (discussed in subpart D), first promulgated in 1994 and now in a 2004 edition.
Part III develops a significant refinement to Atiyah and Summers' model. It outlines some conclusions from preliminary empirical studies comparing attitudes and practices regarding changed circumstances. The gap between contract law "in books" and law "in action" seems greater in English and New Zealand law than that in the United States and Japan, as well as in international sales law compared to actual practice. 9 Such a significant gap appears to run counter to the thrust of Atiyah and Summers' framework in other respects. To resolve this apparent incongruity, and to bring out a further dimension for comparing legal systems, Part III.B proposes a new variety of formality-"didactic formality." This refers to the preference or tendency to resolve any gaps by encouraging the law in action to adapt to the law in books (the approach of most English-and especially New Zealand-judges and commentators), rather than vice versa (more common in the United Statesand especially Japan-as well as in international sales law). Arguably, this contrast reinforces the differing attitudes not only with regard to doctrines dealing with supervening changes in circumstances, but also, for example, contractual unfairness, in domestic contract law as well as in UPICC. 10 8. Macneil additionally stresses the tendency of classical and neoclassical contract law to "presentiate" contractual relations, that is, to bring them into the present. Macneil & Campbell, supra note 7, at 184-87, 800-04. Nagla Nassar refers to this sort of tendency as the "time element" in cross-border contractual relationships. Nassar, supra note 7, at 115-139.
9. See infra Part III.A. For the full version of the cross-country empirical analysis, see Luke Nottage, Changing Contract Lenses: Renegotiations in English, New Zealand, Japanese, U.S. and International Sales Law and Practice (Nov. 9-10, 2006) (unpublished paper presented at the Second International Comparative Research in Law and Political Economy Conference), http://law. anu.edu.au/anjel/documents/ResearchPublications/NottageCLPE2006paper.pdf. Because the empirical analysis was mainly conducted in the late 1990s, although comprehensively reported only quite recently, Part II infra mainly compares the "law in books" around that time as well. Id. However, Part II.D infra adds more recent case law on international sales law, as there exists no corresponding sustained empirical analysis of how that "black letter law" compares with international sales "law in action." 10. Although not explored further here, UPICC adds another important provision not found in CISG (and hence left to the otherwise applicable domestic law), allowing for relief from any contract term that unjustifiably gives the other party an "excessive advantage." UNIDROIT Principles of International Commercial Contracts art. 3.10(1) (2004). This indicates and promotes more substantive reasoning in the "contextual dimension" regarding validity formality (a contentoriented rather than source-oriented standard), as well as underpinning didactic formality.
Part IV concludes that Atiyah and Summers' framework continues to prove useful in better appreciating considerable convergences (in some structural aspects of both Japanese and U.S. law, for example), yet some persistent divergences (between Japanese and U.S. law, but primarily vis-à-vis the English law tradition). The framework also needs some refinement, but the notion of didactic formality generally supports the dichotomy. It also helps better positioning of, and our understanding of tensions within, transnational contract law regimes like CISG and UPICC. Thus, this article concludes by mainly agreeing with a growing literature skeptical about "strong convergence" theory in commercial law worldwide, as well as in countries like Japan.
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II. "Authoritative Formality": Frustration, Impracticability, Changed Circumstances, and Exemption
A. English and New Zealand Law: Frustration of Contract
The doctrine of frustration in English law focuses on narrow sources for the validity of the applicable rules, thus heightening authoritative formality. Early cases allowed an excuse from performance obligations by reading into the parties' initial agreement an "implied condition" or term as to the continued existence or future occurrence of a state of affairs (non-destruction of the music hall or the coronation procession, respectively).
12
Admittedly, as the doctrine of frustration continued to expand in the first half of the twentieth century, this basis came to be criticized as a mere fiction.
13
The true rationale for excuse was seen by some as lying in the justice or equity of the case 14 -the archetypal content-oriented source of validity. can be detected even quite recently. In National Carriers Ltd. v. Panalpina (Northern) Ltd., for instance, Lord Wilberforce proclaimed that "the movement of the law of contract is away from a rigid theory of autonomy towards the discovery-or I do not hesitate to say imposition-by the courts of just solutions, which can be ascribed to reasonable men in the position of the parties."
15 However, earlier in his speech he reviewed theories underlying the doctrine of frustration, including the theory that it is simply a special exception that justice demands. Nonetheless, Lord Wilberforce concluded that it was unnecessary to single out one theoretical justification for the doctrine of frustration: "they shade into one another and … a choice between them is a choice between what is most appropriate in the particular contract under consideration." 16 In deciding to extend in principle the doctrine to leases of land, moreover, his Lordship was of the provisional view that it could be appropriate to refer to an "implied term" (concerning a right of way to the premises, impeded by a council order preventing street access) or to "removal of the foundation of the contract" (namely the use of the premises as a warehouse).
17
Lord Hailsham L.C., who also reviewed the various bases that had been advanced, preferred the "construction theory," which involves determining the true meaning of the particular contract used. 18 In The Super Servant Two, Bingham L.J. stated that the "object of the doctrine [of frustration] was to give effect to the demands of justice." 19 In the same breath, however, his Lordship referred to the true construction of the contract.
20 This is also the rationale preferred by at least one leading English commentator today. 21 It brings English law back toward more source-oriented standards of validity, and therefore more formal reasoning.
Another factor contributing to this turn is the retrenchment in actual application of the doctrine, evident in the latter half of the twentieth century. 22 began with some important cases arising out of World War II, took root in cases-particularly on appeal-prompted by closure of the Suez Canal, and is epitomized by the actual results in more recent cases like Palapina and The Super Servant Two. The seemingly growing reluctance to allow discharge by frustration reinforces the argument that commercial impracticability of performance due to extreme changes in market conditions, as opposed to changed circumstances following from some physical impossibility or other circumscribed situations, is not available as an excuse under English law.
23
Even if such high hurdles can be cleared, a party pleading frustration may not prevail. One difficulty stems from the cases arguing that a contract cannot be frustrated by foreseen or foreseeable events. This can lead to the conclusion that the party seeking application of the doctrine of frustration should have provided against those events.
24
Another difficulty is the remaining strict view that the doctrine of frustration is not available when the frustration is "self-induced." When The Super Servant Two sank, for instance, the defendant's contract to transport the plaintiff's drilling rig in that or another ship of the defendant was not frustrated. Using the other ship under another contract with a third party was held to be an "election," which amounted to "self-induced" frustration. This rule prevents parties faced with unexpected supervening events affecting a contract's performance from allocating their remaining resources and choosing among several contracts, even on an objectively rational basis. 25 Overall, such strict attitudes by the English courts seem to be related to the restricted and extreme effects that follow if frustration is found, namely automatic termination at the time of the frustrating event. There is no obligation for the party affected by a drastic change of circumstances to give notice to the other party. The latter can also invoke the doctrine 26 (even to make a windfall gain) and the courts are not permitted to adjust the parties' contractual obligations instead of terminating them. 27 Legislation to cover some effects of termination becomes of little practical importance. 28 In short, the English law of frustration developed out of distinct categories of mainly physical impossibility of performance. The The same can be said for New Zealand law, perhaps all the more so, although there is much less case law and commentary to draw on. A standard textbook rejects the implied condition theory as a basis for the doctrine, preferring Lord Radcliffe's "just solution" approach premised on performance "radically different from that which was undertaken by the contract."
29 But it concludes immediately:
Nevertheless it would be wrong to say that frustration operates entirely independently of the parties' intentions. For one thing, the "thing which was undertaken by the contract" depends on its true construction. For another, a contract cannot be held frustrated if that would be contrary to the contract's express terms. The Court, unimpressed by the power company's argument that the deregulation of public utilities in recent decades had created a very different environment, then focused on the negotiations and wording used in drafting the contract in 1927. It also indicated that government action might be a better solution to this type of problem than the private law doctrine of frustration, a further illustration of the comparative deference of New Zealand judges to the legislature, reinforcing higher authoritative formality generally. 34 Further showing the formal nature of the reasoning adopted, the Court of Appeal declined to allow this contract for an indefinite term to be terminated on reasonable notice. It stressed that the words used were clear and unqualified, and that there was uncertainty involved in formulating a reasonable notice term. 35 By contrast, neither factor was sufficient to prevent the majority of the English Court of Appeal from terminating on reasonable notice a 1929 contract imposing an obligation to supply water "at all times hereafter." 36 Further, because the price fixed in 1929 was 2.9 pence (equivalent) per 1000 gallons whereas the normal rate was 45 pence by 1975, Lord Denning M.R. simply discharged the supplier under the doctrine of frustration. This approach was not expressly disapproved by the other Judges. Further, as one commentator has observed from the perspective of German law, terminating the contract on either basis could be achieved by applying a general duty to act in good faith, 37 and the same functional equivalence of the doctrines is achievable in this way under Japanese law (discussed in subpart C). By refusing to apply either to relieve the supplier under a fixed-term long-term contract in Gore, the New 41 the defendants were held to a contract to take electricity from the plaintiff even after the former's works were destroyed by an earthquake. Justice Blair noted that a clause provided for contingencies such as government closure, but not earthquakes, and added that "in a place like New Zealand where earthquakes are not by any means unknown it cannot be said that the fact that there is such a risk is not present in the minds of most business men." 42 In Des Forges v. Wright, 43 Justice Elias (now the Chief Justice) held that a contract for the assignment of a distributorship agreement was not frustrated by the subsequent closure of the original manufacturer's plant, resulting in a significant decrease (20 to 50 percent by value) of the business generated by the distributorship. She remarked: the distribution agreement which is assigned by contract specifically permits [the manufacturer] to vary the products for distribution, and sets up its own mechanism by which the parties can deal with each other over variations which affect the distributor. That mechanism envisages alteration of the commission structure or termination "on mutually agreed terms." It is not clear to me why the contractual mechanism was not invoked by the appellants [assignees] after 22 January [following completion of the assignment]. I consider that risk of the type which has eventuated was foreseen and accepted by 38 Some commentators have submitted that frustration should be allowed despite an event having been foreseen or foreseeable, depending on the inference to be drawn from not having included a clause specifically covering its occurrence. In a particular case, it may be that the parties intended the law of frustration to provide relief. 45 No such argument has been accepted in recent cases, however. This may not be surprising, in that evidence of such an intention would be rare and difficult to prove to the court. Even then, it focuses the argument only slightly less narrowly on the parties' intentions.
More substantive reasoning, invoking content-oriented standards of validity, seems more likely to succeed in persuading a court to recognize frustration of a contract. 46 Yet this is precluded by the more formal approach to law generally, and this area of law in particular, in both New Zealand and English law.
B. U.S. Law: Impracticability
By contrast, U.S. law "candidly recognizes that the judicial function is to determine whether, in the light of exceptional circumstances, justice requires a departure from the general rule that a promisor bears the risk of increased difficulty of performance." 47 This follows from the synthesis of the law that emerged in 1952 with the U.C.C. (especially § 2-615) for the sale of goods, reinforced more generally two decades later in the Restatement (Second) of Contracts (especially § 261). 48 Commercial impracticability is a well-recognized category. Even Williston, a textbook writer in the classical vein, had recognized that an excuse may be available when performance is "not obtainable except by means and with an expense impracticable in a business sense." 49 In fact, U.S. courts have infrequently allowed an excuse on the ground of mere increase in cost of performing contractual obligations. But these have included some very well-known instances, often involving large corporations otherwise faced with the possibility of financial ruin, such as the ALCOA case. 51 Rather similarly, by subsuming distinct categories of physical impossibility (such as continued existence of a thing necessary for performance) under the general rubric of a "basic assumption on which the contract has been made," U.S. law seems to have encouraged courts to sometimes recognize others (such as strikes). That too, therefore, is "in line with the tendency toward liberality in excusing promisors on the occurrence of extraordinary events."
52 Post-war reticence in English and New Zealand law therefore stands in marked contrast. 53 Further, many U.S. cases do hold against the party seeking excuse on the grounds that it assumed a greater obligation than the law imposes; that is, that the party has assumed the risk. Often this is reinforced by the argument that the risk was foreseen or foreseeable. Drawing on other compelling case law and the Restatement (Second), however, commentators argue powerfully that the latter should only be one factor suggesting that the risk was assumed. 54 As Comment c to §261 puts it:
If the supervening event was not reasonably foreseeable when the contract was made, the party claiming discharge can hardly be expected to have provided against its occurrence. However, if it was foreseeable, or even foreseen, the opposite conclusion does not necessarily follow. Factors such as the practical difficulty of reaching agreement on the myriad of conceivable terms of a complex agreement may excuse a failure to deal with improbable contingencies. This invites a broad-ranging inquiry on this point, with Comment c mentioning "the extent to which the agreement was standardized, the degree to which the other party supplied the terms, and, in the case of a particular trade or other group, the frequency with which language so allocating the risk is used in that trade or group," 56 as well as commercial practices as to insurance and whether the person was an intermediary. U.S. courts have expressly adopted similar reasoning, unlike courts in England and, perhaps especially, New Zealand. 57 Finally, there is less scope under U.S. law for excuse to be denied on a strict view of what is "self-inducing," because the U.C.C. ( § 2-615(b)) simply allows the seller to allocate remaining supplies "in any manner which is fair and reasonable." White and Summers note that this is "descended from more than 100 years of American cases on contract allocation," with the courts generally ratifying the seller's choice of pro rata allocation methods but allowing considerable flexibility.
58
This approach is reinforced by the generalized duty of good faith in the U.C.C. ( §1-103), paralleled in the Restatement (Second) ( §205).
The greater liberality and more substantive reasoning in the U.S. law with respect to the prerequisites for excuse, overall, is matched by a less strict approach to their effects. On the one hand, impracticability does not automatically terminate the contract. The affected party must give the other reasonable notice before being excused of any remaining obligations to perform and of any obligation to pay damages. This excused failure to perform then affects the other party's duties of performance as if the excused party had broken the contract. Hence, if the failure is material, the other party can first suspend its own performance and terminate the contract after giving an opportunity for the excused party to "cure." Prospective failure of performance due to impracticability has a similar effect.
59
This conceptual structure tends to keep the contractual relationship alive, meaning that the duty of good faith potentially applies.
Some commentators have even proposed a duty of good faith modification, at least with regard to long-term contracts. 60 They can draw on some instances of even more content-oriented standards of validity, such as the price adjustment imposed in the ALCOA case, and on section 272 of the Restatement (Second) giving courts the power to "grant relief on such terms as justice requires, including protection of the parties' reliance interests," if this is necessary to "avoid injustice." Very few U.S. judgments have gone this far. 61 However, the ALCOA case drew on a brief prepared by Allan Farnsworth, the eminent Chief Reporter for the Restatement, and has since generated a deluge of commentary helping to keep it in the minds of judges and lawyers, 62 generating a small but steady stream of cases seeking all sorts of relief even on the basis of extreme market price fluctuations. 63 In England, and perhaps especially New Zealand, in the light of cases like Gore, the significantly stricter approach of the courts is probably a major reason for the paucity of litigation on this point. 64 
C. Japanese Law: Non-Imputable Impossibility and the Doctrine of Changed Circumstances
Like U.S. law, Japanese law has long recognized the possibility of relief in the event of extreme economic dislocation. 65 On one hand, this can follow from Article 415 of the Civil Code, which provides that the promisor becomes liable for damages if performance becomes impossible for any cause attributable to him or her. By reverse implication, the promisor will not be liable for non-attributable performance (for instance by an act of God or another event beyond his or her control). Here, impossibility has long been interpreted as including not only physical impossibility, but also impossibility in the light of "common sense in society" (shakai tsunen). Thus, a promisor could be excused if performance of his or her obligation would incur extremely high labor or other costs (e.g., the seller of a diamond ring drops it in the middle of a lake).
66
On the other hand, the more recently developed "doctrine of changed circumstances" ( jijo henko no gensoku) has proven more popular in providing relief where costs of performance have increased dramatically and also where the market price of the subject matter of the contract (such as land) has fluctuated widely. The doctrine was developed at first by Japanese academics drawing on German legal theory, itself rooted in the wake of hyperinflation after World War I and bolstered by the German Civil Code's express recognition of a generalized duty of good faith. The Japanese doctrine came to be recognized by the courts toward the end of World War II and during the decade of economic turmoil and reconstruction that followed.
One prerequisite for the doctrine is a substantial change in circumstances affecting the basis of the contract. A second prerequisite, sometimes related in that it can involve weighing any resultant disequilibrium in contractual obligations, is that strictly enforcing the promisor's original obligation would be highly unfair in light of the principle of good faith. Although mainly in older cases, courts have found these hurdles to have been cleared often enough for claims of relief under the doctrine to continue appearing before Japanese courts, including in cases involving commercial impracticability. However, significant numbers have failed, sometimes because of further hurdles such as the prerequisites that the changed circumstances not be attributable to the promisor and that they not be foreseen or foreseeable.
The latter requirement, in particular, is criticized by Japanese commentators, following the view accepted by commentators and some courts in the United States that foreseeability should only be a factor in deciding whether the promisor has assumed the risk that eventuated. This more flexible approach appears in some lower court decisions. 67 However, the Supreme Court seems to have taken a stricter view in a recent case. 68 It rejected a defense of changed circumstances put forth by a golf course management company. A group of club members had sued seeking a declaration of their continued rights to use the golf course facilities and transfer rights after the company tried to levy further funds to pay for extensive construction work related to major subsidence problems on the property. The Court held that the defendant company had not proved that its predecessors had not foreseen the possibility of subsidence. This restatement of orthodox principle, and the holding itself, nonetheless may have been dictated by the way in which the case came before the Supreme Court. It had involved a claim by members and a defense of changed circumstances by the management company (impliedly seeking termination of the club member's membership rights). One commentator points out that the company might have succeeded if it had been the one bringing suit, also invoking the doctrine of changed circumstances, but seeking only an adjustment in the rights and obligations on both sides.
69
This leads to the important point that under the law in Japan, as in the United States, a right of adjustment is recognized as a possible consequence of applying the doctrine. Indeed, as originally proposed by academics, this was to be the primary effect, with termination following only if adjustment was not achievable. In fact, in a survey of the sixty-four reported cases (as of 1994) in which the doctrine had been invoked, only thirteen first sought adjustment and otherwise termination; twenty-eight cases simply claimed termination. On the other hand, contract adjustment alone was claimed in twenty cases. Of these, adjustment was allowed by the courts in nine cases; and, out of the thirteen seeking adjustment and otherwise termination, adjustment was allowed in four cases. 70 This may seem activist, when compared to rare examples in the United States such as ALCOA. 71 But it should be noted that court adjustment in Japan has been by the lower courts (never by the Supreme Court), always within the range proposed by one or both parties, and predominantly in earlier cases (arising during or from World War II). 72 Partly in the hope of providing more legitimacy and background for courts adjusting contracts under the doctrine of changed circumstances, as well as permitting more scope for party autonomy during the course of performance, various scholars recently have suggested a duty to renegotiate in good faith. 73 The contours of such a duty remain unclear, however, and these suggestions mostly are made in the context of much broader theoretical debates. Meanwhile, the notion of a duty to renegotiate has not been clearly affirmed even by lower courts. 74 Nonetheless, the potential for greater flexibility resulting from the doctrine of changed circumstances in principle permitting court adjustment may help explain, as in U.S. law, the somewhat greater readiness to apply the doctrine compared to the law of frustration in England or New Zealand. Likewise, the willingness to extend the Civil Code notion of impossibility from physical to practical impossibility-although there is far less reported case law decided on that basis-may be tied to the fact that allowing an excuse on this ground does not automatically terminate the contractual relationship. Instead, as in U.S. law, 75 the effect on the other party, for instance, as to its rights of termination, is determined as if there had been a breach usually requiring the other party to give notice and so on.
Although beyond the scope of this study, the Australian law of frustration appears similar to English and New Zealand law in its conceptual basis and restricted scope of application. 76 This helps explain the following remark by an Australian commentator in discussing contract disputes involving Japan and Australia in the early 1970s:
There was the added risk that the Japanese courts might refuse to enforce the Australian judgment based on radically different law 73 [1997] 1 N. Z.L.R. 537, namely, whether the situation was fundamentally altered from that provided for on a "true construction" of the original contract, signaling a somewhat more liberal approach).
[favoring strict contractual liability] from that which the Japanese courts recognize as applicable in the circumstances. 77 Nonetheless, describing Japanese law as "radically different" is clearly an overexaggeration. As previously mentioned, both the doctrine of non-attributable impossibility and the doctrine of changed circumstances have requirements, such as unforeseeability, which are common to the law of frustration. Japanese courts, especially the Supreme Court, are also reluctant to apply both doctrines to relieve promisors. The contemporary law of frustration in England and New Zealand, and perhaps Australia, may be even stricter, but Japanese law appears only somewhat more lenient than U.S. law. Correctly, John Haley criticized some others' suggestion that Japanese law is decidedly more liberal than U.S. law with respect to the doctrine of non-attributable impossibility. 78 Later, echoing the now shared understanding among Japanese academics and commentators, Haley also acknowledged the Supreme Court's reluctance to apply the doctrine of changed circumstances, and concluded: "The courts do not readily accept excuses. The courts implicitly agree that certainty and consistency are community values. Particularized justice is not an overriding concern." 79
D. CISG and UPICC Compared
The CISG regime has also turned out not to allow relief for supervening external events in international sales except in exceptional situations. The 1980 Convention came into effect in 1988 and has since grown increasingly popular. It now has around seventy Member States including all of the world's major trading nations-except England and Japan (where, however, the Ministry of Justice has committed to implementing it by 2008). This makes it increasingly likely that CISG's rules on contract formation, performance, and breach apply. That is because the Convention applies to sales of goods concluded between parties in different Member States (Article 1(1)(a)), as well as where the private international law rules of the forum (court or arbitral tribunal) lead to the application of the law of a Member State (Article 1(1)(b) ), unless the forum state has made a reservation disallowing this route. The CISG regime has turned out to be quite a successful compromise between civil law and common law traditions, despite some-partially intentional-vague drafting. For example, attempting to make it more attractive to those in the English law tradition, the CISG does not directly impose obligations of good faith on parties to its contracts. Instead, Article 7(1) requires the Convention itself to be interpreted so as to promote the observance of good faith in international trade. Article 7(2) adds that if there are clear gaps in the Convention, these should be settled "in conformity with the general principles on which it is based" (or otherwise the applicable domestic law), which may include "reasonableness" or good faith obligations on parties. Showing even more deference to Anglo-American law, CISG generally adopts a unitary strict-liability concept of breach; unlike in some civil law countries, lack of fault is no excuse, even in relation to certain types of breaches.
In addition, the window in Article 79 for providing relief from changed circumstances is quite narrow. The party must prove an "impediment … beyond his control, … which he could not have reasonably be expected to have taken … into account at the time of conclusion of the contract" or "to have avoided or overcome it or its consequences." Legislative history shows that the word "impediment" was used in CISG to set a more objective and higher standard to trigger relief. Courts and arbitrators from around the world have generally followed this notion, with one tribunal suggesting that the impediment must amount to "an unmanageable risk or totally exceptional event." 80 This underpins a strong reluctance to find changes primarily to economic circumstances to amount to a sufficient impediment. For example, that tribunal held a Hong Kong seller to its contract with a German buyer and distributor despite its supplier encountering extreme financial difficulty, causing it to discontinue producing the goods unless the seller provided it with considerable financing. Likewise, a buyer of steel rope was not allowed relief from payment obligations due to adverse market developments and decreased trade in its industry, problems storing the goods, and currency revaluation. In the first case, the arbitrators also found that such commercial risks were "not beyond control" of the seller. In the second case, the circumstances were also found not to be "unforeseeable." These more specific hurdles have been applied in several other cases to refuse relief particularly for commercial impracticability.
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In a recent Belgian judgment, the court held that a seller of rolled steel tubes was still bound to supply despite increased supply costs, reasoning that this was foreseeable in that trade and that parties could contract otherwise through force majeure clauses-including via CISG Article 6. The Court pointed out that domestic Belgian law also now declines to extend general notions of good faith to allow relief in such circumstances. Although this aside was linked to the general rationale of promoting certainty in legal dealings, potentially applicable to both domestic and international sales, it may also reflect a certain "homeward trend" among local courts interpreting this international instrument. 83 Nonetheless, the case law confirms the predominant view of commentators that CISG Article 79 should extend to commercial impracticability in extreme situations. That is not a gap, as described in Article 7, which needs to be filled by other law, especially not an otherwise applicable domestic law. 84 Overall, although still infrequently, Article 79 relief does seem to be allowed more often than in the English law tradition. Further, the case law-especially from civil law jurisdictions-quite often draws expressly or impliedly on a general principle of good faith in contractual relations. For example, a German judgment refused to excuse the seller's failure to deliver tomatoes after heavy rainfalls damaged the local crop and raised prices, reasoning that these were impediments that could have been overcome; rather the Court appeared concerned about the seller's lack of good faith. 85 If the seller had at- 85. "All the evidence seems to indicate that the [seller] only wanted to gain profit from the increased prices for tomato concentrate due to the market shortage. Even though the [seller] does not put forward a total loss of the harvest but merely a proportional decline, the [seller] did not even tempted a reasonable reallocation, as allowed under U.S. law or, arguably, Japanese law, Article 79 might have provided relief, whereas Anglo-New Zealand law would always disallow such frustration as "self-induced."
Greater potential, at least, to obtain relief under CISG arguably is linked to the less drastic effects of applying Article 79. It merely provides an excuse or exemption for damages claims. The contract is therefore not automatically terminated or rendered void. The impediment, for example, if seemingly temporary, must amount to the equivalent of a "fundamental breach," defined in Article 25, in order to trigger avoidance, which, as always, must be expressly sought by the party seeking to terminate the contractual relationship. In addition, Article 79(4) always requires further notice by the party seeking exemption from damages, informing the other party of "the impediment and its effect on his ability to perform." 86 This also serves to keep the contract alive between the parties-the favor contractus general principle found also in case law and commentary in situations of unexcused breach. Structurally, therefore, Article 79 is very similar to U.C.C. section 2-615 in U.S. law.
UPICC goes a step further toward more substantive reasoning in the time dimension. Article 7.1.7 on "force majeure" basically reproduces CISG Article 79.
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But UPICC Article 6.2 adds further relief for "hardship." That is defined as subsequent price-cost fluctuations that fundamentally alter the contractual balance, and which are beyond the party's control and ability to take into account when forming the contract-hence, risks not assumed by that party. Comment 6 notes that this may overlap with Article 7.1.7 force majeure. But it appears that the bar to relief is being lowered in Article 6.2. In particular, the effects of applying it are even less drastic. Rather than immediate exemption from damages and then possible termination, for example, Article 6.2.3 allows the affected party first to request negotiations and then to obtain either termination or adjustment of contract terms by the court or arbitrators. In other words, this is similar to the outer limits of U.S. law (court adjustment in the ALCOA case and some commentators' advocacy of a duty to renegotiate in good faith) and the doctrine of changed circumstances (especially regarding court adjustment) that Japanese law, extending German law and notions of good faith, has superimposed on the older "impossibility of performance" doctrine. Likewise, UPICC Article 1.7 imposes a duty of good faith directly on the contracting parties, which, moreover, they cannot derogate from if they adopt the UPICC.
UPICC can take this more radical step, compared to CISG (with its opt-out regime), because this soft law generally only applies if specific contract parties opt in to the regime by expressly incorporating the Principles into their contract.
88 Arguably, too, such additional provisions are needed since the Principles are designed to apply to all international commercial contracts rather than just sales of goods, thus including more relational long-term services contracts and the like that call for more flexibility in contractual dealings. This allows for a more substantive orientation, since UPICC need not pander so much to the stricter English law tradition.
Nonetheless, especially as case law slowly accumulates, in some respects, UPICC may promote more formal reasoning than CISG, for example, when they cover the same ground with similar effects but more detailed "triggers" (e.g., regarding applicable interest rates or factors indicating when specific performance is appropriate). More importantly for present purposes, it seems likely that courts and arbitrators will remain cautious about applying UPICC's hardship provisions. Even if parties have expressly adopted UPICC, it could be argued that they were not necessarily so convinced about Article 6.2. After all, hardship clauses in transnational contract law practice, although quite common, are less used than force majeure clauses, which tend to have less coverage and interventionist effects. Reticence to apply Article 6.2 should also be more pronounced where courts and, especially, arbitrators refer to UPICC not because the parties required it by agreement, but as persuasive or indicative of practices and norms in trans-border commercial dealings. 89 Overall, however, UPICC thus far has more potential than CISG to favor substantive reasoning in regard at least to supervening external events affecting longer-term contracting. Given the continued paucity of UPICC case law, it is debatable whether this means it is more or less substantive than U.S. law, which is somewhat less substantive than Japanese law. But UPICC, and even CISG, are quite distant from the other end of the spectrum, where formal reasoning prevails both in England and New Zealand.
III. "Didactic Formality": Another Variety of Formality
The foregoing demonstrates the ready applicability of the form-substance distinction proposed by Atiyah and Summers in yet another important area of contract law in broad comparative and transnational context. By revealing important similarities with U.S. law, the analysis also undermines suggestions-like the following-that Japanese law is distinctly more open to contract renegotiation: "Instead of trying to spell out all possible contingencies and provisions for enforcement in inflexible terms, the Japanese prefer to handle problems as they arise, often recognizing the doctrine of 'changed circumstances. '" 90 Although seemingly referring to a legal doctrine ( jijo henko no gensoku), this remark can be read as an assertion about the lay attitudes of Japanese contracting parties. Indeed, Robert March goes on to mention the Ajinomoto soybean dispute as demonstrating an alleged penchant among Japanese businesses for informality in contract formation. 91 This echoes the late Takeyoshi Kawashima, Japan's leading post-War legal sociologist, who famously introduced the judgment to suggest that the Japanese held a uniquely non-Western "contract consciousness."
92 March also discusses in detail the Australia-Japan Sugar Case, drawing various conclusions, such as " [l] ong-term contracts with the Japanese suffer, in Western eyes, from the Japanese refusal to honor the contract when circumstances change." 93 This view of distinctly Japanese attitudes toward contract often parallels similar views of Japanese contract law, and Japanese law generally, as unique or unusual. Recent empirical studies, however, allow such attitudes to be gauged more systematically, in broader comparative perspective. 94 As well as forcing stereotypes to be revised, these studies allow Atiyah and Summers' framework to be expanded. 95 Another important way in which New Zealand and English law appear to differ significantly from both Japanese and U.S. law is in its greater "didactic formality."
A. Preliminary Comparative Empirical Studies
Concerns primarily about lingering stereotypical views regarding Japanese attitudes toward contract renegotiation led to an ambitious multinational survey of 23,885 law and business students in twenty-two jurisdictions, implemented between 1994 and 2000. 96 It tested their attitudes toward the actions of parties in a hypothetical contract renegotiation situation modeled on the Australia-Japan Sugar Case. Basically, a buyer agrees to a five-year contract at a price fixed at half the then market price (a good deal), then attempts to renegotiate after the market price drops well below the fixed price one year later (turning it into a bad deal). 97 Intriguingly, there were almost no statistically significant differences between students in Japan compared to England, New Zealand, and the United States. All were quite lenient, for example, in response to question E, posed midway through the scenario, suggesting that the buyer's attempts to force renegotiation "should not be supported because one should observe terms once a contract is made." 98 A much smaller-scale mail survey of Japanese and New Zealand companies conducted soon after the survey of students suggested that they were reasonable proxies for company personnel in each of the two countries. However, the New Zealand companies were slightly tougher on the buyer in the same scenario based on the Sugar Case compared to Japanese companies. 99 This mail survey also asked what a court should do when faced with a scenario based on the ALCOA case where the seller is the one attempting to get out of a long-term fixed-price contract due to commercial impracticability. New Zealand companies were stricter than Japanese companies in deciding that the court should not allow an excuse. Their reactions were similar to those of in-house legal counsel surveyed in the United States in 1988. 100 Correspondingly, somewhat more Japanese respondents thought the court should adjust the contract. 101 Nonetheless, around half of both U.S. and New Zealand companies preferred court adjustment, which is rare in U.S. courts and unheard of in Anglo-New Zealand contract law.
The mail survey of New Zealand and Japanese companies also added questions about other expectations in contractual relationships, as well as certain practices, which were derived from the U.S. survey. Generally, New Zealand respondents seemed quite flexible. Certainly, they undertook somewhat fewer contracts of one year or more in duration, compared to their Japanese and, especially, U.S. counterparts. Slightly more also insisted on compliance with the contract in response to a supplier or customer requesting a modification in price because of a shift in market prices. Yet the overwhelming majority did not insist on this, with the most frequently cited factor relevant to this situation being-as in the United States-"long and satisfactory" relations with that party. Certainly, too, New Zealand firms were more likely than Japanese and U.S. firms "never" themselves to have asked for relief from, or modification of, contractual obligations. When, however, they did, the most common experience-as in the United States and Japan-was "amicable working out of the problem by modification of the performance of the contract in question." Such flexible attitudes toward contractual obligations also emerged from several follow-up interviews.
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Care must be taken in interpreting this empirical research. In the company surveys, the samples are small, the main business sectors covered in each are not identical, and the U.S. survey focused solely on legally trained company personnel, who may well hold different attitudes than businesspeople as a whole. 103 Even the large-scale student survey was not based on random sampling, so the results are not necessarily representative of underlying populations in each country. Nonetheless, all survey results seem to overlap considerably and to fit with other empirical studies suggesting that contract law in action is significantly more flexible than the law in books-even in the English law tradition.
104

B. The "Law in Books" Trying to Lead the "Law in Action"
Such a gap between law and practice is more problematic for Atiyah and Summers because it seems quite large in a form-oriented legal system like New Zealand's, as well as in more substantive systems like those in Japan and the United States. In addition to various dimensions of legal reasoning per se, Atiyah and Sum-102. Nottage, supra note 72. 103. Whether legally trained personnel will be tougher or more lenient is difficult to predict. Lawyers generally seem more likely to stick more strictly to the law. See, e.g., Foote, supra note 2 (citing Whitmore Gray, The Use and Non-Use of Contract Law in Japan: A Preliminary Study, 17 Law in Japan 98 (1984)). But the student survey found many countries where business students held stricter attitudes than law students. Nihonjin no Keiyakukan, supra note 97, at 89-98. This was especially evident in New Zealand and, to a slightly lesser extent, the U.S. and Japan. See Young et al, supra note 97. However, the tendency was less noticeable in England (and several other Commonwealth legal systems-Australia, India, and Hong Kong), perhaps again reflecting a more formal approach to law and legal education.
104. mers had contrasted two broader "varieties of formality" in England and the Unitedformer, rather than vice versa. Such formality can be expected to be greater in a legal system with higher degrees of other types of formality, such as enforcement and truth formality, as well as the dimensions of reasoning suggested by Atiyah and Summers.
Thus, New Zealand courts hope that by denying relief in cases like Gore, 110 parties concluding long-term supply contracts will become more careful in planning and drafting for contingencies, obviating the need for adjustment during performance. Moreover, by not readily enforcing a variety of informal agreements, they hope to channel contracting party behavior toward more formalization. Finally, the courts hope that by awarding relief for contractual unfairness in only the most egregious cases, consumers and others will come to negotiate fairer terms in their contracts, or at least take more care in their dealings. English courts, still reluctant to recognize a general duty of good faith in contract law or even to revive the doctrine of unconscionable bargains, exhibit this attitude too. 111 The decline of the doctrine of frustration in recent decades can be seen, again, as the courts trying to encourage parties to plan more carefully for contingencies.
112 This is especially so now that the types of triggering events (wars, strikes, nationalizations, embargos, and so on) have become more well known. As noted by Treitel in relation to commercial impracticability:
English law has tended to place greater emphasis than American law on the … requirements of certainty and of the sanctity of contract, even though the result of doing so might occasionally appear to be harsh to one of the parties. It seems that mitigation of such hardship should, in the view of the English courts, be achieved not by a broad doctrine of discharge, uncertain in its operation, but by express con-110. Power Co. Ltd. v. Gore District Council, [1997] tractual provisions, or, in times of general economic dislocation (for example by war) through special legislative intervention.
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A high degree of didactic formality also helps explain the strictness of English courts in not giving effect to informal dealings, especially in cases involving charter-parties or ship sales when the words "subject to details" have been interposed. It is hard to believe that only English courts-yet not New York (Second Circuit) courts-are capable of correctly perceiving the practice and expectations in maritime commerce, or that the latter are so different in England compared to the United States. Rather, what seems to drive the English courts in this area too is the hope that by setting a bright-line rule, they will encourage commercial parties to negotiate and conclude contracts in conformity with those rules. 114 This view of contemporary English contract law runs counter to suggestions that commercial bench judges are highly responsive to the expectations of international traders-giving them "what they want," namely very strict rules. 115 A major difficulty with the proposition is its lack of empirical backing. International traders may still select English courts or arbitral tribunals mainly for historical reasons. The English legal profession may overexaggerate the advantages of these venues and stricter applicable rules more for their own benefit. Meanwhile, London is losing ground relative to other venues around the world for international commercial arbitration, which seems to be linked to stricter attitudes toward the flexible and evolving standards of the lex mercatoria. 116 lishing contract law rules that are then applied inappropriately in other contexts. 117 Empirical studies of contract law in action show significant gaps between the law and both practices and expectations in many types of domestic transactions, such as manufacturing, construction, and dealings involving the public sector. 118 Even commentators like Roy Goode, who sees the overall strength of English contract law as having included a responsiveness to business expectations, believes that they are now not being met in several areas, such as in regard to agreements to agree, suspension of performance, assurance of future performance upon future performance, and the all-or-nothing approach and limited scope for relief from commercial impracticability under the doctrine of frustration. In the latter respect, despite a reluctance to allow new generalized principles of good faith and substantive unconscionability into English law, he argues that it presents a legitimate case for invoking a doctrine of substantive unconscionability. It would be inequitable for a party to seek to hold the other to the terms of the original bargain in the light of changed circumstances, and reasonable that the court should offer him the choice of accepting the modification or having it terminated by the court. 119 Goode appeals to German law in support of this approach, which is also that of Japanese law, and to other European, U.S., and/or transnational law in criticizing all four areas in which contemporary English contract law is thought not to be meeting business expectations.
However, the reluctance to countenance broader standards and applicability of the doctrine of frustration has roots deep in English history. In 1916, in a case involving an increase in freight rates, Judge Scrutton insisted that it could only operate upon "physical or legal prevention, not economic unprofitableness." 120 It may be that he was in tune with commercial expectations in the shipping trade at the time, for Karl Llewellyn praised him for the robust business sense exhibited in the Judge's later writings. 121 However, it is probably too late to know, and the more important question is whether businesspeople today would agree that commercial impracticability should not provide relief. What is clear is that commercial court judges, beginning with Judge Scrutton and continuing with Lord Justice Bingham in The Super Servant Two, 122 have stressed that parties concerned about hardship caused by the strict English doctrine should make contractual provision for future events. 123 The didactic tone is unmistakable. Treitel also approves of such suggestions, noting how the Grain and Feed Trade Association standard form used in the grain trade had included elaborate provisions that were redrafted after they were held not to have covered a particular supervening event.
124 However, Treitel's view that cases involving such clauses should be distinguished from those developing the general doctrine of frustration, and not influence the latter, runs counter to one argument presented by Jack Beatson in favor of abandoning a strict rule against allowing relief for commercial impracticability under English law:
The rules governing discharge for frustration are "default rules" provided by the law, and it is arguable that a default rule should seek to provide a reasonable person's estimation of what the parties would have done had they considered the matter . . . 125 Beatson leaves his counter-argument at that. Yet it allows for a much less didactic approach, investigating not only foreign and transnational rules on this point (as Goode does), but also the standard form contracts used and other indications of what businesspeople generally consider reasonable.
Such empirical investigation appears to have supported Llewellyn's decision
The legislative history confirms that the drafters and delegates took such contract law in action as a guide to devising the key features for exemption from damages described earlier in this article. Similarly, a leading German commentary has argued that the promisor's ability to control risks should be judged by reference to the contract itself and what the parties reasonably intended. However, suggesting a less formal approach, such ability to control risks is perceived as only a (rebuttable) indication that by concluding the contract the promisor accepted responsibility for overcoming that risk. The particular circumstances under which a contract is concluded and its terms-both express and implied-can extend the promisor's guarantee [of performance] beyond the limits of Article 79 or restrict the extent to which Article 79 applies.
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By contrast, Anglo-New Zealand courts today tend to give more weight to express contract terms and interpret them more restrictively in order to refuse finding frustration. In effect, they thereby urge the parties to try ever harder to anticipate and to address future contingencies.
UPICC appears to go even further. As mentioned above, Article 6.2 adds provisions on economic hardship, which are found in a considerable proportion of crossborder contracts. However, it also clearly draws on doctrines from national laws allowing commercial impracticability (e.g., in Germany, Japan, and France for administrative contracts (imprévision)). It may also be going too far beyond current practice in adding these provisions even in an instrument that is primarily designed for, and applied in, situations where the parties chose to opt in, incorporating UPICC into their contract. As Berger points out, the Principles are a "pre-statement" of international contract law norms and practices, i.e., proposing a better solution, rather than always a "restatement."
131 UNIDROIT, an independent inter-governmental organization, also appears to have less transparency than UNCITRAL-subject to the requirements of the United Nations. 
Conclusion
Part II of this article demonstrated that English and New Zealand law have been much more wedded to formal reasoning along the dimension of authoritative formality compared to U.S. and Japanese law in the "time dimension," as well as the "contextual dimension," of contractual relationships. This disjunction is also found in other areas of contract law, reflecting and reinforcing differing orientations in the respective legal systems.
Part III moved beyond comparisons of legal reasoning to outline empirical studies of attitudes and practices relating to economic dislocation in contractual relations, especially in long-term contracts. A significant gap was identified between this contract law in action and the law in books, even in New Zealand. This occurs despite its comparatively high enforcement and truth formality, which generally close such gaps. However, adding the notion of didactic formality to Atiyah and Summers' framework reveals another important contrast between New Zealand and English law on the one hand (promoting the law in books), and Japanese and U.S. law on the other (more receptive to the law in action). Both CISG and UPICC fall somewhere between the two pairs at each end of this spectrum. UPICC may be more didactic than CISG, by adding hardship provisions, but the latter exhibit less authoritative formality.
Thus, even transnational law regimes are not necessarily fully convergent. Developing such regimes is made more difficult also by the form-substance dichotomy among domestic law systems on which they must partly draw. This adds to better-known tensions, such as differences still between the common law and civil law traditions, although developing Atiyah and Summers' framework usefully allows us to cut across that conventional dichotomy. 132 In doing so, the framework also allows us to see significant aspects of Japanese contract law and practice as much less unique than many have tended to assert. That will be a more encouraging conclusion for advocates of more uniform contract law worldwide.
